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THE PEOPLE v. FLAGG. 



the point, that the article shall be reason- 
ably fit for use as such, and not that it 
shall be of any special degree of perfec- 
tion, as seems to hare been claimed in 
the present case. 

2. If there exists a warranty of the 
quality of an article sold, to the extent 
of such warranty, whether it be express 
or implied, the vendee may accept the 
article and show any defect in the war- 
ranty in defence of the action for the 
price, as far as such defence extends, or 
he may pay the price, and then maintain 
his special action for the damages suf- 
fered by the breach of the warranty: 
Brown v. Sayles, ante, and cases cited. 
And in cases of sale upon warranty, 
without fraud, it has been held the 
vendor cannot rescind the contract 
of sale, but is compelled to resort, for 
his redress to an action for the breach 
of warranty: Thornton v. Wynn, 12 
Wheaton 183; West v. Cutting, 19 
Vt. 536. 

But the difficulties in applying these 
principles to the facts of the principal 
case seem too formidable to be dwelt 
upon. No doubt, under a special con- 
tract to furnish a particular article of a 
definite description, there will be an op- 
tion to accept or not. In such cases 



the acceptance without objection will 
al ways bear the aspect of a final election 
and as such be held binding upon the 
party. 

3. The point of the defence resting 
upon the estoppel of a former adjudica- 
tion is practically very important, and 
admits of no question. The cases, both 
English and American, are very ex- 
plicit, that money paid as a mere volun- 
tary payment, without any such stress or 
pressure, as a man of proper firmness 
and self-respect could not fairly be ex- 
pected to withstand, cannot be recovered 
back. And the same rule holds, with 
even more uniformity, in case of money 
paid in obedience to legal process, still 
in force. For, where money is paid 
upon a void or erroneous judgment, in 
obedience to process, which the party 
could not legally resist, but which 
have since (both the judgment and the 
process) been set aside, the money may 
be recovered back, but not otherwise. 
This has been clearly recognised since 
the date of Marriot v. Hampton, 7 T. 
R. 209, s. c. 2 Smith's Lead. Cases 
237, where the cases will be found col- 
lected and arranged. 

I. F. R. 



Court of Appeals of New York. 
THE PEOPLE ex rel. McLEAN v. FLAGG et al. 

The legislature of a state may compel a municipal corporation to construct high- 
ways, or other improvements for public purposes, without the consent of the corporate 
authorities, or a vote of the citizens. 

So it may direct the corporation to levy a tax or to issue its bonds to pay for 
such improvement. 

The provision of the Constitution of the State of New York, Art. 7, § 12, pro- 
hibiting the contracting of any debt by or in behalf of the state unless such debt 
be authorized by a law submitted to the people, does not apply to the debts of 
cities or other subordinate municipal corporations, but to those of the state itself. 

An Act of the Legislature of New York appointed a special 
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commission to lay out and work certain highways in the town of 
Yonkers, and provided that the money required for that purpose 
should be raised by the sale of town bonds payable at remote 
future dates, with interest payable annually. The act further 
provided that the supervisor and town clerk should sign and 
deliver the bonds to the commissioners upon their requisition; 
but it made no provision for any form of assent to the issue of the 
bonds on the part of the town, its tax-payers, or any of its officers. 
In this case the supervisor having refused to issue the bonds 
on the requisition of the commissioner, the Supreme Court issued 
a peremptory mandamus to him to execute and deliver them. 
From this an appeal was taken to this court. 

The opinion of the court was delivered by 

Church, C. J. — The legislation involved in this case is chal- 
lenged upon the ground that it is not competent for the legislature 
to compel the town of Yonkers to incur a debt for the improve- 
ments authorized to be made. It is conceded that the legislature 
could direct the improvements to be made, and could lawfully 
impose a tax upon the property of the citizens of the town to 
pay the necessary expenses, or that it might authorize a town 
debt to be created with the consent of the people of the town, or 
some officer or officers representing the municipality, but it is 
contended that it cannot directly compel the creation of the debt 
without the consent of the citizens or town authorities. 

All legislative power is conferred upon the Senate and Assem- 
bly, and if an act is within the legitimate exercise of that power 
it is valid, unless some restriction or limitation can be found in 
the Constitution itself. The distinction between the United States 
Constitution and our state Constitution is, that the former con- 
fers upon Congress certain specific powers only, while the latter con- 
fers upon the legislature all legislative power. In the one case 
the powers specifically granted can only be exercised, in the 
other all the legislative powers not prohibited may be exercised. 
It cannot be denied that the subject of the laws in question is 
within legislative powers. The making and improvement of pub- 
lic highways and the imposition and collection of taxes are among 
the ordinary subjects of legislation. The towns of the state 
possess such powers as the legislature confers upon them. They 
are a part of the machinery of the state government, and perform 
Vol. XX 6 
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important municipal functions which are regulated and controlled 
by the legislature. Private property cannot be taken for public 
use without compensation, but this principle does not interfere with 
the right of taxation for proper purposes. The legislature in 
substance directed certain highways to be constructed in the town 
of Yonkers, and imposed a tax upon the town to pay the expenses 
of the work, but to prevent too large a tax at one time, they 
directed bonds to be given payable at different periods, so that no 
more than a limited sum should become due at one time. 

The bonds to be given are town bonds, they are to be issued 
by town officers, and the tax to pay them is imposed upon the 
property of the town. If the legislature may authorize the town 
to incur this debt, why may it not direct it to be done ? As a 
question of power, I am unable to find any restriction in the Con- 
stitution. It is not within the judicial province to correct all 
legislative abuses. That local expenditures and improvements 
should in general be left to the discretion of those immediately 
interested is manifestly just, and is in accordance with the theory 
of our government, but when power is conceded, we have no right 
to inquire into the motives or reasons for doing the particular act. 

The legislation in question is open to serious criticism. It 
compels a large, if not extravagant, expenditure of money, and 
imposes onerous burdens upon the people without their consent. 
If the object of the expenditure was private, or if the money to 
be raised was directed to be paid to a private corporation, who 
were authorized to use the improvements for private gain, the 
question in my judgment would be quite different, and in this 
respect there is a limit beyond which legislative power cannot be 
legitimately exercised. But the defendants cannot avail them- 
selves of this principle. Here the purpose is confessedly public, 
and the taxing power for such purposes is restrained only by 
restrictive provisions, and whether a tax shall be imposed for the 
whole expenditure in one year or spread over a series of years, 
and in the meantime the obligations of the town given, are matters 
of detail and discretion which do not affect the power, and with 
which courts cannot interfere. It is claimed, however, that the 
laws in question violate that provision of the Constitution which 
prohibits the creation of debts except to a limited extent, unless 
the laws authorizing them are submitted to the people : Consti- 
tution, art. 7, § 12. The provision is: "Except the debts 
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specified in the 10th and 11th sections of this article, no debt 
shall be hereafter contracted by or in behalf of the state, unless 
such debt shall be authorized by a law," &c, to be submitted to 
the people. The debts referred to in the tenth and eleventh sec- 
tions, which are excepted, are: — First. Debts which in the 
aggregate shall not exceed one million of dollars to meet " casual 
deficits, failures in revenues, or for expenses not provided for." 
Second. Debts to repel invasion. Collating the 10th, 11th, and 
12th sections, it is evident that the prohibited debts are state 
debts, that is, debts against the state as such, and not town, 
county, or city debts. The latter, unfortunately, are not pro- 
hibited. If the prohibition applied to municipal debts, it would 
not be competent for the legislature to authorize the creation of 
any such debts, except by a submission to the people. It is mani- 
fest that they can confer such authority, and there is nothing in 
the Constitution that forbids the legislature from exercising the 
power directly itself for the proper local public purposes. It is 
quite clear the creation of the debt in question is not within the 
meaning of, and is not therefore prohibited by, the restrictive 
clause in the Constitution against the creation of state debts. 

It is also claimed that these acts violate the 13th section of the 
7th article of the Constitution, which provides that " every law 
which imposes, continues, or revives a tax, shall distinctly state the 
tax and the object to which it is to be applied." It is urged that 
while the cost of the roads are limited to $20,000 a mile, exclu. 
sive of bridges, the commissioners are authorized to build the 
bridges, and there being no limitation of the expense of building 
them, that the tax is not distinctly stated and the laws are there- 
fore void. Conceding that the construction given to this clause 
of the Constitution by the defendants is the correct one, and that 
it applies to a local as well as a state tax, we think the point is 
untenable. Sect. 17 of the Act of 1870 confers upon the com- 
missioners power to make the road and " to grade, drain, gravel, 
and improve the same, and construct all necessary bridges 
therefor." The 21st section limits the aggregate expenses of 
"making, grading, draining, and improving said road" to twenty 
thousand dollars per mile, "exclusive of bridges." The 19th 
section provides that " such sums of money as may be necessary 
to make, grade, drain, and otherwise improve said road, shall be 
raised by the issue of town bonds," &c. 
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We think that this act recognised a distinction between the 
road and the bridges. It is true, the former is limited to $20,000, 
while the latter is unlimited, but there is no provision in that 
act, or in the Act of 1869, for raising the money to pay 
for bridges. The clause requiring the issue of bonds must be 
held to apply to the "road," exclusive of bridges, as specified in 
the sections referred to. The " said road" is the road specified 
before, and that road excludes bridges. Neither under the Act 
of 1869 or 1870, could the commissioners lawfully demand the 
issue of bonds to pay for constructing bridges. The Act of 1871 
supplied this defect by expressly authorizing the issue of bonds 
for the bridges as well as the road, and limiting the expenditure 
therefor. 

It is further objected that the commissioners were not entitled 
to the issue of any bond until all the roads specified in the Act 
of 1870 had been duly laid out, and the report of the commis- 
sioners of estimate and assessment as to all the roads had been 
confirmed. By the original Act of 1869, four roads were to be 
laid out and improved, and section 3 of that act provided that 
" no part of the money to be expended shall be paid out, nor any 
contract therefor made, until all the roads for their entire length 
have been laid out and established, as herein provided, and the 
right of way shall be acquired for the section of the road on 
which the money is to be expended." Sect. 12 provides that 
" after the report of the commissioners of estimate and assess- 
ment shall be confirmed, the said report shall be delivered to 
the commissioners for laying out and making said road, who shall 
thereupon be authorized to cause such improvements to be made." 

The Act of 1870 repealed the clause above quoted in section 
3, but left section 12 unaltered. The report of the commissioners 
of estimate and assessment as to the four roads specified in the 
Act of 1869, was confirmed before the amendatory Act of 1870 
was passed, and no report has been made as to the four additional 
roads specified in the Act of 1870. By the repeal of the ex- 
press restriction contained in section 3, we may infer an intention 
to have the four roads, as to which the report of the commission- 
ers of estimate and assessment had been confirmed, constructed, 
without requiring the confirmation of the report as to the addi- 
tional roads ; section 12 is not necessarily inconsistent with this 
intention. At most, it contains only an implied restriction, and 
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it is entirely consistent with the repeal of section 3, by constru- 
ing the implied prohibition against proceeding with the work, to 
apply only to such portions of the improvements as to which no 
report had been made or confirmed, or, in other words, that the 
commissioners were authorized to proceed with those improve- 
ments as to which a report had been confirmed. 

Looking at all the provisions of both acts, and the action of 
the legislature, this seems to be the most rational construction. 
Besides, the right to have the bonds issued is not dependent upon 
the confirmation of the report, and it is at least questionable 
whether the town officers could avail themselves of this point, if 
the construction claimed should prevail, but is unnecessary to 
determine this question. 

We feel constrained to affirm the judgment. 



In this case it would seem that the 
highest court of the state of New York 
have gone farther in asserting the con- 
trol of the legislature over municipal 
corporations than any other court in 
any of the states has heretofore gone. 
Indeed, the decision is in direct conflict 
with one recently made by the highest 
court of Illinois in The People v. The 
Mayor of Chicago, 51 Ills. 36. 

Some of the earlier leading cases 
which seem to show that the legislature 
cannot force a municipal corporation 
into debt are Atkins v. The Town of 
Randolph, 31 Vt. 236 ; The Mayor 
of Philadelphia v. Sharpless, 21 Penna. 
147, where Judge Black says, " they 
cannot bind a corporation by legisla- 
tion ;" Hampshire v. Franklin, 16 Mass. 
83; Bordenheimerv. Richmond, 2 Greenl. 
42 ; Brunswick v. Litchfield, 2 Id. 28. 

None of the cases cited in Cooley on 
Constitutional Limitations, at page 230, 
in support of the doctrine that muni- 
cipal corporations are the creatures of 
the legislature and subject to its con- 
trol, go further than the cases of The 
County of Richland v. The County of 
Lawrence, 12 Ills. 1 ; Trustees of School 
v. Tatman, 13 Id. 27 ; Montpelier v. E. 
Montpelier, 29 Vt. 12; Reynolds v. 



Baldwin, 1 La. Ann. 162; Brown v. 
Corporation of Shreveport, 5 Id. 661. 
Indeed, it will be seen on examination 
that these are the strongest cases to be 
found in American reports, or else- 
where, in support of the principle, and 
they certainly do not go so far as to 
abrogate all the essential functions of a 
corporation, as this decision seems to do. 

If this decision is right, the legisla- 
ture could easily have raised the nine 
millions for the enlargement of the 
Erie Canal in 1851, by directing the 
municipal authorities of counties, cities, 
and towns to issue bonds, the payment 
of which, principal and interest, could 
have been provided for by annual taxa- 
tion, as in the case of these town bonds. 

It is true that in the case of The 
People ex ret. The Albany and Susque- 
hanna Railroad Co., Judge Porter, in 
delivering the opinion of the court, 
said : " It is now settled that the legis- 
lature may confer on municipal corpo- 
rations power to take stock in railroad 
companies, and that the authority can 
be conferred in such a manner that the 
objects can be attained either with or 
without a popular vote." This Ian 
guage is a substantial quotation from 
Thompson v. Lee County, 3 Walker 327. 



THE PEOPLE v. FLAGG. 



But it is submitted that there was nothing 
in either of these cases which warrants 
the use of such language, inasmuch as 
the question had been submitted to the 
popular vote in both cases. 

The language of Chief Judge Church, 
in reference to legislative omnipotence, 
does not fully accord with that of Judge 
Brown, in Rodman v. Munson, 13 Barb. 
63. This opinion was fully sanctioned 
by the decision of the same case in the 
Court of Appeals. 

But the strongest ground in support 
of the position, that the legislature of 
the state of New York had no power to 
pass these mandatory acts, is found in 
sect. 12 of art. 7 of the Constitution, 
which provides that, excepting a certain 
class of debts to which it is conceded 
this does not belong, "No debt shall 
be hereafter contracted by or in behalf 
of the state unless such debt shall be 
authorized by a law to be submitted to 
a vote of the people." 

Now it is submitted that if the issue 
of those bonds create any debt whatever, 
it is a state debt, according to the doc- 
trine of Judge Church's opinion. The 
creation of the debt is the act of the 
legislature, and not of the corporation. 
The doctrine, facit per alium facit per 
se, applies. It is in all respects the act 
of the state, and in no respect the act 
of the corporation. Not so in the case 
of mere enabling acts of the state. In 
the latter case, a vital power is recog- 



nised in the corporation, which is set in 
motion by the legislature ; and it is 
confidently asserted that this kind of 
mandatory legislation upon corporations 
is without precedent in this country or 
in England. 

That the issue of these town bonds 
providing for the payment of certain 
sums at future dates with interest does 
create a debt, is settled in the cases of 
The People v. Newell, 7 N. Y. 1, and 
Rodman v. Munson, 13 Barb. 188. Those 
cases arose under the Canal Certificate 
Act of July 10th 1851, where an attempt 
was made to borrow money to enlarge 
the Erie Canal without creating a debt 
binding on the state. The fact that in 
the case of the town bonds the money 
to pay them, principal and interest, is 
to be collected from certain localities, 
and not from the whole state, makes no 
difference in the character of the debt, 
according to the case of Thomas v. 
Leland, 24 Wend. 65, where it was held 
that the legislature had full power to 
localize taxation. 

It is still insisted by parties opposed 
to this power of mandatory legislation, 
that inasmuch as Judge Church has 
not alluded in his opinion to any of the 
authorities above referred to, and as 
the question came before the court upon a 
non-enumerated motion, a different con- 
clusion might be arrived at by the court 
on further argument. T. B. 



Supreme Court of Iowa. 
JOHN M. STUART, ASSIGNEE, <fec, v. HINES et At. 

No valid lien upon property of a bankrupt can be acquired by proceedings in a 
state court after the filing of the petition in bankruptcy. 

Nor is an assignee in bankruptcy bound to go into a state court to defend a suit 
commenced against the bankrupt after the filing of the petition. Such an action 
is as to him a nullity. 

In a proceeding against a debtor as an involuntary bankrupt, the order under 
section 40 of the Bankrupt Act, requiring the debtor to show cause why the prayer 



